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CONCLUSION

A reasonable construction of sections 8.55(3) and 8.56(3) is that moneys from the
economic emergency fund and the cash reserve fund may be used for cash flow purposes,
specifically, to pay legal obligations of the State incurred as a result of legislative appropriations .
The long-standing interpretation of these statutes by the Department of Management, as well as
that Department’s routine practice under these statutes, support this conclusion. The Legislature
has acquiesced in this practice and has not amended the statutes to prevent it. Although moneys
used from the cash reserve fund for cash flow purposes must be repaid at the end of the fiscal
year, the statutes contain no such requirement for funds used from the economic emergency fund.

We are unable to advise you, as a matter of law, as to the proper method of accounting for
these practices.

e

/(‘:‘ ﬂﬂﬂﬂﬂ P

Dennis W. Johnson
Solicitor General




CONFLICTS OF INTEREST; CIVIL SERVICE: Civil service commissioners, city and county

attorneys, union representation on appeal. Towa Code §§ 341A.12, 341A.16, 362.5, 400.2,

400.26, 400.27 (2001). Depending upon the surrounding facts and circumstances, (1) civil

service commissioners may have a conflict of interest if they conduct business with their

respective city or county and (2) city or county attorneys may have a conflict of interest when

serving as legal counsel to their respective civil service commissions. Union members without
- licenses to practice law may not provide legal representation to employees in appeals to civil

service commissions. (Kuhn and Kempkes to Connors, State Representative, 12-5-01)
#01-12-1

December 5, 2001

The Honorable John Connors
State Representative
Statehouse

"LOCAL

Dear Representative Connors:

employees. You ask (1) whether members of a civil service commission have a conflict of
interest if they conduct business with their respective city or county; (2) whether city or county
attorneys have a conflict of interest if they serve as legal counsel to their respective civil service
commissions; and (3) whether union members without licenses to practice law can provide legal
representation to employees in appeals to civil service commissions. These questions primarily
require an examination of Iowa Code chapters 341 A and 400 (2001).

1. Applicable law

Chapter 341A is entitled Civil Service for Deputy County Sheriffs and applies to
counties. Section 341A.5 provides that “[a]ll commission meetings shall be public meetings.”
Section 341A.12 specifies the procedure for appeals to county civil service commissions after the
imposition of disciplinary sanctions and provides that an employee ““shall be entitled to appeal
personally, produce evidence, and to have counsel.” Section 341A.16 provides that the county
civil service commission “shall be represented in such suits by the county attorney.”

Chapter 400 is entitled Civil Service and applies to cities. Its provisions “shall be strictly
carried out” by each city civil service commission and any person charged with carrying them
out. Iowa Code § 400.30. Under section 400.2, city civil service commissioners “shall not sell
to, or in any manner become parties, directly, to any contract to furnish supplies, material, or
labor to the city in which they are commissioners except as provided in section 362.5.” After
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defining “contract” as “any claim, account, or demand against or agreement with a city, express
or implied,” section 362.5 provides that “[a] city officer or employee shall not have an interest,
direct or indirect, in any contract or job of work or material or the profits thereof or services to be
- furnished or performed for the officer's or employee's city” unless one of twelve exceptions
applies.

Chapter 400 also specifies the procedures for appeals to city civil service commissions
after the imposition of disciplinary sanctions. Section 400.26 provides that “[t]he trial of all
appeals shall be public, and the parties may be represented by counsel.” Section 400.27 provides
that a city civil service commission has jurisdiction to hear and determine matters involving the
rights of employees and that “[t]he city attorney or solicitor shall be the attorney for the

3

commission . ...”

II. Analysis

(A)

You have asked whether civil service commissioners have a conflict of interest if they
conduct business with their respective city or county. In this state, the common law as well as
statutory provisions govern conflicts of interest for those serving government. 1994 Iowa Op.
Att'y Gen. 125, 125. Qur discussion focuses upon the statutory provisions governing county and
city civil service commissioners, who serve by appointment and receive no compensation for
their services. See Iowa Code §§ 341A.2, 400.1, 400.2.

Regarding city civil service commissioners, section 400.2 expressly refers to section
362.5 on matters relating to their public contracts. As a result, city civil service commissioners
may not have “an interest, direct or indirect, in any contract or job of work or material or the
profits thereof or services to be furnished or performed for [their] city” unless one of twelve
exceptions applies. Iowa Code § 362.5.

Regarding county civil service commissioners, no provision in chapter 341A expressly
refers to section 331.342, which applies to contracts between a county and any “officer or
employee of [the] county.” Similar to section 362.5, section 331.342 prohibits such officer or
employee from having “an interest, direct or indirect, in a contract with [the] county” unless one
of ten exceptions applies.

A question thus exists whether a county civil service commissioner constitutes a county
“officer” or “employee” — terms undefined by statute -- for purposes of section 331.342.
Whatever the precise scope of those terms, we believe that a county civil service commissioner
falls within that scope and that, accordingly, section 331.342 governs their public contracts. This
conclusion rests on three arguments.
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First: The common law presumably would not treat a county civil service commissioner
differently from a city civil service commissioner with regard to their public contracts. See
generally Towa Code § 4.6(4) (court may consider laws upon same or similar subject in
- determining legislative intent); Farmers Co-op. Co. v. DeCoster, 528 N.W.2d 536, 538 (Iowa
1995) (“[w]hen statutes relate to the same subject matter or to closely allied subjects they are said
to be in pari materia and must be construed, considered and examined in light of their common
purpose and intent so as to produce a harmonious system or body of legislation”; “we presume a
legislature does not deliberately enact inconsistent provisions when it is cognizant of them both,

without expressly recognizing the inconsistency”).

Second: We see no reason for the General Assembly to distinguish between the two
positions and create disharmony in the law. See generally Farmers Co-op. Co. v. DeCoster, 528
N.W.2d at 538; Metier v. Cooper Transport Co., 378 N.W.2d 907, 913 (Iowa 1985) (“a
legislative enactment presumes a reasonable result is intended, . . . and our interpretation should
avoid impractical or absurd results”).

Third: Laws governing conflicts of interest “have a practical focus,” 1998 Iowa Op. Att’y
Gen. _ (#98-5-3), not a technical one, 1994 Towa Op. Att’y Gen. 119, 123-24. See generally
1996 Towa Op. Att’y Gen. 30, 31 (identifying fundamental principle that “the construction of any
statute must be reasonable™). “Public policy tends to suggest an all-inclusive definition of
[‘officer’ and ‘employee’].” 1994 Iowa Op. Att’y Gen. 119, 124. Courts have gone beyond the
letter to the spirit of statutes governing conflicts of interest. 1994 Iowa Op. Att’y Gen. 119, 123.
Accordingly, we have concluded that the term “officer” -- partially defined in a general conflict-
of-interest statute as a person serving a fixed term -- “might [still] encompass persons having all
the attributes of statutorily defined officers except for their serving fixed terms, particularly since
no reason exists for treating [such persons] differently for purposes of conflicts-of-interest laws
than those persons statutorily defined as officers.” Id.

We therefore conclude (1) city civil service commissioners may not sell to, or in any
manner become parties, directly, to any contract to furnish supplies, material, or labor to the city
unless one of the exceptions in section 362.5 applies and (2) county civil service commissioners
may not sell to, or in any manner become parties, directly, to any contract to furnish supplies,
material, or labor to the county unless one of the exceptions in section 331.342 applies.
Commissioners should seek advice from the county or city attorney, as the case may be, when
they believe they may have a conflict of interest by virtue of a public contract.

B)

You have asked whether city or county attorneys have a conflict of interest if they serve
as legal counsel to their respective civil service commissions. Such service does not per se
constitute a conflict of interest, because it falls squarely within their statutory duties: section
341A.16 provides that a county civil service commission “shall be represented by the county
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attorney,” and section 400.27 provides “[t]he city attorney or solicitor shall be the attorney for the
[city civil service] commission.” See generally lowa Code § 4.1(30)(a) (unless otherwise
defined, “shall” in statutes imposes a duty).

Nevertheless, specific facts and circumstances may give rise to a conflict of interest in a
given case. See generally Towa Code § 400.27 (“the commission may hire a counselor or an
attorney on a per diem basis to represent it when in the opinion of the commission there is a
conflict of interest between the commission and the city council”). For example, a city attorney
may have a spouse who has appealed a disciplinary sanction to the city civil service commission,
or a county attorney may have advised the sheriff on the specific action underlying an appeal
before the county civil service commission. See generally 1994 JTowa Op. Att’y Gen. 21
(#93-6-4(L)); 1980 Iowa Op. Att’y Gen. 580, 582.

©

You have asked whether union members without licenses to practice law can provide
legal representation to employees in appeals to civil service commissions. We understand that no
collective bargaining agreement has any applicable terms and conditions governing such
representation, and we limit our analysis to the specific context of civil service appeals.

The General Assembly has not specifically affirmed the right of employees to have
anyone other than a lawyer represent them in those appeals. Section 341A.12 provides that a city
employee “‘shall be entitled to . . . have counsel,” and section 400.26 provides that a county
employee “may be represented by counsel.”

In a 1980 opinion, we concluded that “counsel” in section 400.26 “comprehends only
duly licensed practitioners of the law and no others.” 1980 Iowa Op. Att’y Gen. 30
(#79-3-8(L)) (emphasis added). See 1976 lowa Op. Att’y Gen. 461, 462 (county supervisors may
not provide or pay for counsel to represent employee before county civil service commission).
The General Assembly presumably knew of our 1980 opinion and could have amended section
400.26 and its corollary provision, section 341A.12, if it disagreed with it. See 1994 Iowa Op.
Att’y Gen. 114 (#94-6-5(L)); 1992 Iowa Op. Att’y Gen. 1, 3 (that the legislature has not directly
negated a prior opinion by subsequent legislation “strongly indicates acquiescence by the
legislature”). Moreover, we will not withdraw or modify a prior opinion unless the underlying
law has changed or subsequent review reveals that the opinion has a “clearly erroneous”
conclusion. 1986 Iowa Op. Att'y Gen. 125 (#86-11-1(L)).

Another consideration lends support to our 1980 opinion. The General Assembly has
provided that an individual claiming unemployment benefits “may be represented by counsel or
other duly authorized agent” in administrative proceedings. See Iowa Code § 96.15(2); see also
Iowa Code § 311.14 (providing that interested party to proposed secondary road assessment
district may appear in person “or by authorized agent”). Cf. 5 U.S.C. § 555(b) (under federal
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- Administrative Procedure Act, party in administrative proceeding entitled to counsel “or, if
permitted by the agency, by other qualified representative”); Model State Admin. Proc. Act
§ 4-203(b) (party in administrative proceeding entitled to counsel “or, if permitted by law, other

- representative”). That the General Assembly expressly provided for nonlawyer representation in
the context of unemployment benefit proceedings tends to suggest that it did not intend for
nonlawyer representation to exist in the context of civil service proceedings. See generally Iowa
Code § 4.6(4) (statutory construction may take into account statutory provisions on similar
subjects).

We therefore conclude that, in the absence of specific legislation authorizing nonlawyer
representation, only duly licensed lawyers may provide legal representation to employees in
proceedings before civil service commissions.

1. Summary

City and county civil service commissioners may not conduct business with their
respective city or county unless a statutory exception applies. City or county attorneys may have
a conflict of interest when serving as legal counsel to their respective civil service commissions.
Union members without licenses to practice law may not provide legal representation to
employees in civil service appeals.

Sincerely, .

e n_j.\lr

Cristina Kuhn
Assistant Attorney General

Bruce Kempkes
Assistant Attorney General






LOESS HILLS ALLIANCE; CONSERVATION EASEMENTS; ENVIRONMENTAL LAW;
REAL PROPERTY: Permanent conservation easements. Iowa Code §§ 161D.6, 457A.2 (2001).
The Loess Hills Alliance -- in cooperation with the DNR, county conservation boards, cities, or
private, nonprofit organizations -- may acquire permanent conservation easements from private
landowners in the Loess Hills by making single payments thereto. (Kempkes to Warnstadt, State
Representative, 12-19-01) #01-12-3

December 19, 2001

The Honorable Steven Warnstadt
State Representative

Statehouse
LOCAL

Dear Representative Warnstadt:

Glaciers covered a large portion of the northern United States, including northern Iowa,
around 14,000 to 24,000 years ago. When warm summer, air melted them, tremendous flows of
water ran down the valleys, and the Missouri River valley in particular. With cooler air, the
melting ceased, and the receding water left large mud flats in the Missouri River valley, -
especially where it separates lowa from Nebraska. Westerly winds sorted the exposed sediments
on these flats, swept the finer materials into clouds of dust, and deposited them on the east side
of the river. Highly erodible bluffs formed. Since that time, wind and water have carved these
bluffs into steep, sharply ridged hills that run in a narrow band — totaling about a thousand square
miles in Iowa -- along the Missouri River valley.

Known as Iowa’s Loess Hills, these formations

are rare[,] as the only other known loess site in the world with
equal geological and ecological significance is along the Yellow
River in Northern China. Additionally, these lands hold cultural

- significance to American Indians. Finally, these lands represent
some of the last fragments of unplowed, mixed-grass prairie land.

Ansson & Hooks, “Protecting and Preserving Our National Parks in the Twenty-first Century,”
62 Mont. L. Rev. 213, 268 n. 337 (2001). We understand that about ninety-five percent of this
fragile and unique ecosystem remains in private hands.
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You have requested an opinion on the powers of the Loess Hills Alliance, which the
General Assembly created two years ago. You ask whether the Alliance -- in cooperation with
the Towa Department of Natural Resources (DNR), county conservation boards, cities, or private,
nonprofit organizations -- may acquire permanent conservation easements from private
landowners in the Loess Hills by making single payments thereto. This question, which invites
an examination of Iowa Code chapter 161D (2001), assumes that any cooperative agreement has
been approved by the Loess Hills Development and Conservation Authority.

I. Applicable law

In 1993, the General Assembly passed chapter 161D and created the Authority. See 1993
Iowa Acts, 75" G.A., ch. 136. Members from twenty-two counties in western Iowa comprise the
Authority. See Iowa Code § 161D.1(1). Its mission “is to develop and coordinate plans for
projects related to the unique natural resource, rural development, and infrastructure problems of
counties in the deep loess region of western Iowa,” taking into account issues of soil erosion and
water quality. Towa Code § 161D.1(2). Under 161D.1(3), the Authority shall administer the
Loess Hills development and conservation fund and expend moneys in the fund “for the
planning, develbpment, and implementation of development and conservation activities or
measures in the member counties.”

In 1999, the General Assembly passed an act establishing the Alliance. See 1999 Iowa
Acts, 78" G.A., ch. 119. Members from seven of the twenty-two counties in the Authority
comprise the Alliance. Section 161D.4 provides that its mission “is to create a common vision
for Iowa’s loess hills, protecting special natural and cultural resources while ensuring economic
viability and private property rights of the region.” Section 161D.6(1) identifies the
responsibilities of the Alliance’s board of directors. These responsibilities include:

(a). To prepare and adopt a comprehensive plan for the
development and conservation of the loess hills area subject to the
approval of the [ Authority]. The plan shall provide for the
designation of significant scenic areas, the protection of native
vegetation, the education of the public on the need for and methods
of preserving the natural resources of the loess hills area, and the
promotion of tourism and related business and industry in the loess
hills area.

(b). To apply for, accept, and expend public and private
funds for planning and implementing projects, programs, and
other components of the mission of the alliance subject to approval
of the [Authority] .
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(c). To study different options for the protection and
preservation of significant historic, scenic, geologic, and
recreational areas of the loess hills including but not limited to a
federal or state park, preserve, or monument designation, fee title
acquisition, or restrictive easement.

(d). To make recommendations to and co‘ordinate the
planning and projects of the alliance with the [Authority].

(¢). To develop and implement pilot projects for the
protection of loess hills areas with the use of restrictive easements
from willing sellers and fee title ownership from willing sellers
subject to approval of the [Authority].

Iowa Code § 161D.6(1) (emphasis added).
II. Analysis

You have asked whether the Alliance -- in cooperation with the DNR, county
conservation boards, cities, or private, nonprofit organizations -- may acquire permanent
conservation easements from private landowners in the Loess Hills by making single payments
thereto.

Under the common law, an “easement” signifies a nonpossessory interest in land that
generally entitles the holder to use another’s land or to control its use. Although easements
typically grant affirmative rights to their holders, conservation easements -- also known as
“scenic” or “open space” easements -- convey negative restrictions on landowners who, typically,
voluntarily agree to limit their use of the land to conserve its resources or preserve its unique
character. Conservation easements function much like negative servitudes in gross. Morrisette,
“Conservation Easements and the Public Good: Preserving the Environment on Private Lands,”
41 Nat. Resources J. 373, 380 (2001); Jordan, “Perpetual Conservation: Accomplishing the Goal
Through Preemptive Federal Easement Programs,” 43 Case W. Res. L. Rev. 401, 407-08 (1993).
See generally Black’s Law Dictionary 782, 1370 (6™ ed. 1990) (“servitude” has relation to the
estate burdened -- in contrast to an easement, which refers to the benefit or advantage or the
estate to which it accrues -- and is termed “negative” when it restrains the servient proprietor
from making certain use of his property that impairs the easement enjoyed by the dominant
tenement; “in gross” is such as is neither appendant nor appurtenant to land, but is annexed to a
man’s person and usually terminates with the grantee’s death).
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According to statute, a “conservation easement” signifies

an easement in, servitude upon, restriction upon the use of, or other
interest in land owned by another [to preserve scenic beauty,
wildlife habitat, riparian lands, wet lands, or forests, promote
outdoor recreation, or otherwise conserve for the benefit of the
public the natural beauty, natural resources, and public recreation
facilities of the state].

Towa Code § 457A.2(1) (incorporating Iowa Code § 457A.1). See Note, 4 Drake J. Agric. L.
357,361 (1999).

Under a typical conservation easement,

[t]The owner retains title to the land -- a conservation easement is a
nonpossessory interest in the land -- and may continue to use the
land subject to restrictions imposed by the easement. Thus, the
owner retains all rights to the property that the owner possessed
prior to the easement subject to the restrictions imposed by the
easement. The owner may continue to exclude the public from
lands protected under a conservation easement, unless the
easement provides for public access. The owner may also sell the
property or pass it onto heirs, but the property remains bound by
the terms of the conservation easement — conservation easements
run with the land and are usually perpetual unless the easement
stipulates otherwise.

Typically, a conservation easement prohibits any further
development of the land unless it is related to a use of the land that
is permitted by the easement.

See Morrisette, supra, 41 Nat. Resources J. at 379. The holder of a permanent conservation
easement thus can preserve in perpetuity the scenic or recreational value of land and, in some
circumstances, halt “urban sprawl,” viz., the geographical growth of cities, particularly in the
form of residential subdivisions and retail shopping centers.

With this understanding of property law, we turn to the scope of authority conferred upon
the Alliance by the General Assembly. State agencies such as the Alliance have only those
powers and duties which the General Assembly by express language (or by necessary implication
from express language) confers upon them. See Quaker Oats Co. v. Cedar Rapids Human Rights
Comm'n, 268 N.W.2d 862, 868 (lowa 1978); but see 3 Sutherland’s Statutory
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Construction § 65:03, at 402-03 (2001) (noting modern judicial trend of according liberal
construction to agency enabling acts).

The General Assembly has specified six responsibilities of the Alliance in section
161D.6(1). Section 161D.6(1)(b) authorizes the Alliance to expend funds, subject to the
approval of the Authority, for planning and implementing “projects, programs, and other
components” of its mission. The General Assembly chose not to define or otherwise qualify
these terms. Compare Iowa Code ch. 161D with Towa Code § 419.1(12) (providing detailed
definition of “project” for purposes of municipal support thereof).

Undefined words in statutes ““shall be construed according to the context and the
approved usage of the language . . . .” Iowa Code § 4.1(38). We know that “project” and
“program,” in common usage, can encompass many things. See Webster’s Ninth New Collegiate
Dictionary 912, 913 (1979) (“project” signifies a specific plan or design, a planned undertaking;
“program” signifies a plan or system under which action can be taken toward a goal). We also
understand that federal agencies and conservation groups have used the term “project” to signify
the acquisition of permanent conservation easements from private landowners. Moreover, we
can properly characterize chapter 161D as remedial, general welfare, or environmental
legislation. Words and phrases in these types of legislation receive a liberal construction in order
to permit public entities (such as the Alliance and the Authority) to carry out their statutory
responsibilities. See State ex rel. Miller v. DeCoster, 596 N.W.2d 898, 902 (Iowa 1999);
McCracken v. Iowa Dep’t of Human Servs., 595 N.W.2d 779, 784 (Iowa 1999); State ex rel.
lowa Dep 't of Water, Air & Waste Management v. Grell, 368 N.W.2d 139, 141 (Iowa 1985); 3
Sutherland’s Statutory Construction § 60:2, at 183, 192-93 (2001); 3A Sutherland’s Statutory

Construction § S 71.01, at 233‘, § 75. 06, at 430 (1992)

We therefore conclude that the broad language of section 161D.1(6)(b) permits the
Alliance -- in cooperation with the Iowa Department of Natural Resources, county conservation
boards, cities, or private, nonprofit organizations -- to make single payments to private
landowners in return for permanent conservation easements. Cf. National Parks & Conservation
Ass’n v. Riverside County, 50 Cal. Rptr. 2d 339, 345 (Ct. App. 1996) (for purposes of statute
requiring environmental impact reports, term “project” should be broadly interpreted to
maximize protection of the environment); Burbank-Glendale-Pasadena Airport Authority v.
Hensler, 284 Cal.Rptr. 498, 506 (Ct. App. 1991) (noting broad definition of “project” in
environmental statute as the whole of an action which has a potential for resulting in a physical
change in the environment, directly or ultimately); 1984 N.Y. Op. Atty. Gen. 51 (#84-F15)
(statute authorizing contributions to the conservation fund “for fish and wildlife purposes”

contemplates broad range of conservation programs and wildlife activities). As this generation’s
trustees for the Loess Hills, the An’rhnﬂ‘rv and the Alliance have some degree of discretion in

VS AU

determining how to carry out their various responsibilities and preserve this environmentally and
culturally important area for future generations.
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Indeed, our conclusion comports with the Alliance’s, and the Authority’s, fundamental
purposes. See generally Jowa Code § 4.2 (all statutes “shall be liberally construed with a view to
promote [their] objects”). The Authority has the mission “to develop and coordinate plans for
projects related to the unique natural resource, rural development, and infrastructure problems of
counties in the deep loess region of western Iowa . . ..” Iowa Code § 161D.1(2). The Alliance
has the mission “to create a common vision for Iowa’s loess hills, protecting special natural and
cultural resources while ensuring economic viability and private property rights of the region.”
Iowa Code § 161D.4. '

We recognize that section 161D.6(1)(e) vests the Alliance with the responsibility to
develop and implement pilot projects for the protection of the Loess Hills with the use of
restrictive easements and that section 161D.6(2) prescribes certain terms and procedures for
those easements. We do not view these directives as excluding the use of permanent
conservation easements pursuant to section 161D.6(1)(b). We have a duty to harmonize statutory
provisions. See March v. Pekin Ins. Co., 465 N.W.2d 852, 854 (Iowa 1991). We thus construe
section 161D.6(1)(b) as imposing upon the Alliance the responsibility (subject to approval from
the Authority) to expend funds for planning and implementing projects and programs that may
include the use of permanent conservation easements. We construe sections 161D.1(e) and
161D.2 as imposing upon the Alliance the responsibility to develop and implement pilot projects
using restrictive easements and, in fulfilling this responsibility, to comply with the prescribed
terms and procedures.

Finally, as you note, the federal Farmland Protection Policy Act of 1981, Pub. L. No.
97-98, 95 Stat. 1341 (1981) (codified as amended at 7 U.S.C. §§ 4201-09 (1981)), may serve as a
source of funds to assist in the purchase of permanent conservation easements. Although federal
law may impose terms and conditions upon the Alliance’s use of such funds, we see nothing in
chapter 161D that prohibits their use by the Alliance to purchase conservation easements.
Indeed, section 161D.6(1)(b) expressly authorizes the Alliance, with approval from the
Authority, to “apply for, accept, and expend public funds for planning and implementing

projects, programs, and other components of” its mission.
III. Summary
The Loess Hills Alliance -- in cooperation with the DNR, county conservation boards,

cities, or private, nonprofit organizations -- may acquire permanent conservation easements from
private landowners in the Loess Hills by making single payments thereto.

Sincerely,

Assistant Attorney General



